We hold that the complainant has established
a prima facie case of a violation of Section 105(c)(l)
if a preponderance of the evidence proves (1) that he
engaged in a protected activity, and (2) that the
adverse action was motivated in any part by the protected
activity.  On these issues the complainant must bear
the ultimate burden of persuasion.  It is not sufficient
for the employer to show that the miner deserved to have
been fired for engaging in the unprotected activity; if
the unprotected conduct did not originally concern the
employer enough to have resulted in the same adverse
action9 we will not consider it. The employer must
show that he did in fact consider the employee deserving
of discipline for engaging in the unprotected activity
alone and that he would have disciplined him in any
event.  Id. at 2799-2800.

In several decisions following Pasula, the Commission discussed,
refined, and gave further consideration to questions concerning the burdens
of proof in discrimination cases, "mixed-motivation discharges", and "work
refusal" by a miner based on an asserted safety hazard.  See: MSHA, ex rel.
Thomas Robinette v. United Castle Coal Company, 3 FMSHRC 803 (April 1981).
MSHA ex rel. Johnny N. Chacon v, Phelps Dodge Corporation, 3 FMSHRC 2508
(November 1981), pet. for review filed, No. 81-2300 (D.C. Cir. December 11,
1981).

*n Robinette, the Commission held that a miner may refuse and cease
work If he acted in good faith and reasonably believed that the performance
of the work would expose him to a hazard.  Robinette complained about
being taken off a job as a miner's helper and being reassigned as a
conveyor belt feeder operator.  Robinette ceased to operate and shut
down the belt after his cap lamp cord was rendered inoperative and he
could not see.  Robinette and his section foreman exchanged heated words
over the incident and Robinette uttered several cuss words.  Robinette's
prior work record Included prior warnings-for unsatisfactory job performance
and insubordination, and his section foreman was not too enchanted with
his work.  The section foreman testified that "anytime Robinette had
to do something he did not like, he usually messed it up".

Judge Broderick treated the Robinette case as a "mixed motivation"
discharge case.  Although finding that Robinette(s work was "less than
satisfactory" and that he was "obviously belligerent and uncooperative"
with his section foreman as a result of his change in job classification,
Judge Broderick concluded that the "effective" cause of Robinette's
discharge was his protected work refusal, and he rejected the operator's
contentions that the primary motives for the discharge were insubordination
and inferior work.
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